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Wetlands and Habitat Protection

Environmental Informational Conference
October 25, 2019



Saving the World
One Wetland

at a Time

Roy “JR” Jacobson
Habitat Protection Section

Division of Fish and Wildlife
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Outline
Regulatory Structure
DEC Structure
DEC Bureaucratic Feats
Challenges
Legal Fun
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Freshwater Wetlands 
Article 24

• Mapped Wetlands >12.4 
Acres

• Unusual Local Importance
• 100 Foot Adjacent Area



Tidal Wetlands - Article 25

Vegetated  ~ 28,000+ acres
Unvegetated ~ 275,000+ acres

Up To 300 Adjacent Area



6

Protection of Waters 
Article 15

• Excavation and Fill in 
Navigable Waters

• Disturbance to Protected 
Streams



7

Water Quality Certification 
Section 401 of CWA



Who Administers the 
Wetlands Program at DEC?



Wetland Conservation at DEC

Division                      
of                          

Environmental Permits

Division of Marine 
Resources

Division                      
of                          

Water

Office                         
of                       

General Counsel

Division of Fish and 
Wildlife
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Bureaucratic 
Feats of 
Strength



11

0

2000

4000

6000

8000

10000

12000

14000

16000

2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018

Permit Applications

11,194



12

0

500

1000

1500

2000

2500

3000

3500

4000

Article 24 Article 25 Article 15 401 WQ

Permit Applications FY2018

1,399

1,983

3,779 3,798



13

0

500

1000

1500

2000

2500

3000

3500

R1 R2 R3 R4 R5 R6 R7 R8 R9 CO

Permit Applications FY2018



14

Regulatory Fun –
Freshwater Wetlands







1960-70’s Air Photos

Example: 
Lewis County



Original Map Development

Original Air Photo 
with Notes

Final Freshwater 
Wetlands Map



Today’s Technology

Using Today’s 
Technology





Completely 
Unmapped

> 50 acres 
Rensselaer 

County



Inaccurately 
Mapped

Wetland 
“HJ-6”

Dutchess County



1,000,000
1,251,000 existing



…and the Department of  
Environmental Conservation 
will update and improve its 
maps of  wetlands…



Amending Wetland 
Maps



1,000,000
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2019 Department Interest
Governor’s Article VII Bill
Reduce Cost of Map Amendments
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Stakeholder Interest
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Legislator Interest

January 23, 2019Senator Kaminski: 
Okay. And you think 
there will be some 
news on [updating 
the wetlands 
maps]soon?

Commissioner Seggos: I believe
so - in 2019.
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Wait a Minute…
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Patience, you must have
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Regulatory Fun -
Pipelines
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Appeals to Federal Courts
April 2016 – DEC Denies 401 WQ Certification
May 2016 – Constitution Appeals to US Court of Appeals 
for the Second Circuit
August 2017 – Second Circuit Denies Appeal
September 2017 – Constitution Requests Rehearing from 
Full Panel
October 2017 – Second Circuit Denies Rehearing Request
January 2018 – Constitution Appeals to US Supreme Court
April 2018 – US Supreme Court Denies Hearing the Case
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October 2017 – Constitution Petitions FERC Regarding 
Waiver of 401 WQ Certification
January 2018 – FERC Denies Petition
February 2018 – Constitution Requests Rehearing
July 2018 – FERC Denies Rehearing

Appeals to FERC
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September 2018 – Constitution Appeals FERC Denial to 
the US Court of Appeals for the DC Circuit
February 2019 – FERC requests DC Circuit to remand 
case back to FERC to review in light of Hoopa Valley 
Tribe V FERC Case (Decided 1/25/2019)
February 2019 – DC Circuit Remands Case Back to 
FERC

Appeals to Federal Courts – Part 2
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March 2019 – FERC “Notice Affording the Parties an 
Opportunity to File Pleadings”
April 2019 – Constitution and DEC Provide Legal Briefs 
and Affidavits
August 2019 – FERC Decides NYS Waived 401
September 2019 – NYS Requests Rehearing
Legal Fun to Continue

Appeals to FERC – Part 2
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Regulatory Fun –
Federal Actions
Waters of the US 
(WOTUS) Definition
401 Water Quality 
Certification

“Compounding this sad attempt to block the 
implementation of  Section 401 by all states 
simply because the Administration doesn’t 
like NYSDEC’s decisions, in this proposal 
the Administration attempts to fabricate a 
problem that does not exist as a means of  
justifying this unlawful effort.”
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Questions?

Roy “JR” Jacobson
Head, Habitat Protection Section
625 Broadway
Albany, NY 12233-4756

roy.jacobson@dec.ny.gov 
518-402-8853
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